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Gender representations in the discourse of appellate decisions on rape cases: a critical discourse analysis
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I. Introduction

The problem of sexual violence is both contemporary and pressing. Almost everyday we see reports in the media about rape, sexual abuse, sexual assault, harassment, incest, etc. And the discourse of the media is not the only public discourse which reports and constructs the problem of sexual violence. One discourse which frequently deals with the issue of sexual violence is the discourse of law, more specifically the discourse of the criminal justice system during and after the trial of sex crimes, such as rape, for instance.

This work delves into a specific type of legal discourse, the discourse of legal sentences on cases of rape, to investigate issues related to gender representation and power relations expressed and constructed through samples of this discourse. A basic premise here is that, even though the legal system materialises abstract ideals such as ‘justice’ and ‘impartiality’, it frequently produces injustice, domination and oppression. One area which is open to unfairness, stereotyping and even abuse is the legal treatment of rape victims.

To investigate gender relations and gender representations in the legal discourse, this work carries out a critical discourse analysis of a corpus of British legal decisions on cases of rape of young and adult women. These decisions, called reported appellate decisions, are texts where gender relations and power relations overlap. Reported appellate decisions  are the decisions reported from the higher courts and published in official law reports. 

In order to situate these texts, I will point out exactly where they fit in a sequence of judicial procedures. After a woman makes a rape complaint at a police station), a magistrate decides whether there is enough evidence against the person accused for the case to go to court. If there is enough evidence and the case is a serious one (for instance, a case of rape), the person accused of the crime is sent to a crown court where he/she will be judged by a judge and a jury. 

The jury will decide if the accused is innocent or guilty. If the verdict (decision) of the jury is that the accused is guilty, then the judge decides the sentence (or punishment). If found guilty in the Crown Court the accused may apply to the Court of Appeal (Criminal Division) where he or she will be heard again, and where a new decision will be produced. This new decision is the appellate decision, the texts I’ve analysed in the present work. 

Appellate decisions exert influence over three distinct areas: the first, and more immediate, is over the lives of the individual persons directly involved with them (e.g. the appellant and the complainant); second, appellate decisions also have a didactic role since they are used at law schools for teaching the law; and thirdly, they function as sources of law when they are used as precedents in future cases. In the British legal system, the courts are bound by the rule of precedent, that is, previous decisions have to be taken into consideration when new cases are decided. This genre was selected for analysis because of its importance, impact and relevance.

My interest in analysing these texts had to do with issues of gender and power. So, my analyses were guided by the following questions: 

a) How are women and men, gender relations and sexuality described and represented in the discourse of appellate decisions on rape cases?

b) To what extent does the way rapists and rape victims are portrayed by judicial discourse draw upon myths, stereotypes and ideological assumptions about men, women and sexuality?

c) What influence do the representations and categorisations of rape offenders and rape victims by judicial discourse exert on the outcome of sentences on rape cases?

To answer these questions, I worked with a corpus of 50 appellate decisions on cases of rape, published on a special collection of legal reference books called the Criminal Appeal Reports. 

These legal decisions were randomly collected in 1996 and 1998 at the London University Library, and cover a period of time of about ten years, between 1986 and 1997. 

Concerning the theoretical rationale, my work is primarily based on the theoretical and methodological apparatus offered by critical discourse analysis. Critical discourse analysis is a branch of discourse analysis which theorises language as social practice. It draws heavily from the systemic-functional view of grammar proposed by M.A.K. Halliday (1985), who claims that the functions of linguistic structures are based on social structures.

According to Fairclough, the term critical indicates that this approach to language aims at revealing the hidden connections between language, power and ideology. Critical discourse analysts investigate texts (written or spoken) looking for evidence of how social structures and social practices determine the choice of linguistic elements in a text, and the effects these choices have on social structures and social practices (in what is called the bi-directional nature of discourse).

As far as methodology is concerned, I looked at the lexico-grammatical choices made in the appellate decisions. My interest in analysing the vocabulary of RADs was not to investigate a specific professional lexicon or jargon, but to check how the lexical choices made by the producers of RADs indicate a system of classification, or categorisation, of the events involved in these texts, and their participants (especially the appellant and the complainant). This vocabulary, which is not specific to legal discourse, is nevertheless an indication of how the criminal justice system separates people and events into groups or classes, and which world-view(s) this system of categorisation expresses.     

II. Discussion

This paper illustrates and discusses the ways in which the main characters in the event ‘rape’, i.e. the accused man and the victim, are represented and categorised by the judicial discourse of RADs. For organizational purposes, the paper is divided into two broad sections: A) the Complainant (or ‘rape victim’); and B) the Appellant (or ‘rapist’).

A. The complainant

In broad terms, the judicial ideology represents a complainant of rape in two ways: either as a ‘genuine’ victim of rape, or as a non-genuine (or non-prototypical) victim. The casting of the complainant in one of these two roles depends on the presence or absence of a series of factors related to the woman herself, her attacker, and the way she reacted to the attack. I will present, through excerpts taken from the corpus, the features which, according to the judicial view, help to identify a woman as a prototypical or a non-prototypical victim of rape. These features are directly linked to myths about female behaviour traded in society. The casting of the complainant as a ‘genuine’ victim or as a non-typical victim has serious consequences both for the appellant and for the complainant, i.e. the victim.

What I observed from the analysis of the corpus was that certain categories of women were more easily depicted as ‘genuine’ victims. They were: virgins, very young women, old ladies, women who resisted fiercely to the attack, or women who were raped by their partners but who expressed the desire to forgive them. On the other hand, other categories of women were rarely presented as genuine victims of rape. They were: women raped by former or present partners, women who were portrayed as promiscuous, imprudent, etc; and women whose version of the events was treated with suspicion, and who were depicted as potential liars. Due to space constraints, I will only present some of these categories.

1. Genuine victims

I’ll start illustrating with ‘genuine’ victims, that is, virgins, old ladies and forgiving wives. From the judicial point of view, the standard rape episode is one where the rapist is a stranger, the victim is totally powerless and blameless, and intercourse is complete. If a rape victim is able to present herself during the trial as free from blame, sexually unavailable and unknown to her attacker, she will be treated as a ‘genuine’ victim and will receive the full sympathy and protection of the courts. Virgins, very young girls, old ladies and women who resisted fiercely to the attack have a much higher chance of being represented as ‘true’ victims.

1.1 The virgin (the Madonna)

The idea of the virgin is linked to the myth of the Madonna, the woman who is sexually pure and unblemished. Virginity is seen as an aggravating factor in a rape trial. Nowadays appeal judges justify the protection of virgins not in terms of loss of reputation, but rather in terms of the psychological trauma resulting from the fact that the rape was the victim’s first sexual experience. 

That is the case in the following example, where a burglar raped a 17-year-old girl after breaking into her house. The appellant’s sentence was increased from 6 to 9 years because the rape was the victim’s first sexual experience: 

· Six years’ imprisonment for rape and false imprisonment by a burglar increased to nine years.

· In the early hours of the morning he [the appellant] entered a house occupied by two sisters, one of whom was six months pregnant. The offender threatened to kill both of them, and then raped the younger of the two sisters and indecently assaulted her by pushing his penis into her mouth and his fingers into her vagina.

· The case arose out of an appalling incident which occurred on March 22, 1993. At the time the victim was a virgin aged 17.

· Secondly, it is submitted that this was a young girl of 17 who had not had sexual intercourse before, and accordingly the experience was the more stressful and distressing to her on that account.  [Case 23 – Attorney-General’s Reference No. 16 of 1993 (Shane Lee Goddard) Stranger rape – 6 year sentence increased to 9]

The victim’s virginity is an almost incontestable proof of her ‘good character’, and as such contributes to her credibility as a witness. Therefore, when the victim is a virgin the accused man will almost certainly be convicted, and the victim will certainly get the sympathy of the Court.

1.2 The forgiving partner
Another category of women described by judicial discourse as ‘true’ victims is that of women who were raped by their partners but who were able to forgive them. I called this category ‘the forgiving partner’. 

As I said before, the typical, serious rape is that committed by a man against a woman of good reputation, who was not sexually available and who was a stranger to him. So, in terms of discoursal representation, women raped by men with whom they have (or had) a relationship constitute a borderline category: they are not usually portrayed as ‘true’ victims since, from the judicial standpoint, their trauma is lessened by the intimacy they shared with the assailants. 

However, they can be represented positively depending on how they reacted to the attack. Attitudes of compassion and forgiveness guarantee these complainants compliments from the appeal judges, at the same time that it guarantees a reduction in the appellant’s sentence.   

The following example comes from a case where the complainant’s forgiveness resulted in a reduction in the trial sentence. In this particular case, both the trial judge and the appeal judges were generous with praises to the forgiving attitude of the victim: 

· Six years’ imprisonment for the rape of a former partner reduced to five years.

· Rape was rape whether it was within a relationship, after the termination of a relationship or between strangers  ... The fact that the victim had attempted to withdraw the charge and indicated that she had forgiven the appellant suggested that the psychological and mental suffering must be less than in other circumstances. The forgiveness of the victim provided some mitigation. The sentence would be reduced to five years. 

· However, it seems to us that Mrs. E. is one of those remarkable women who is prepared to forgive, and has forgiven, that which was done to her by somebody whom she loved and probably still does love.

· Accordingly, some mitigation must be seen in that one factor. It is not provided by anything which this appellant has done; it is provided by the forgiveness of his victim. [Case 17 – James Kevin Hutchinson 1993 - Marital rape – 6 year sentence reduced to 5]

 The victim is constructed as a ‘suffering’ woman, torn between her love and loyalty towards the appellant and the rape complaint she had made earlier on, which she attempts to withdraw. The picture of the woman who suffers and fights for her relationship is part of the hegemonic ideal of femininity, and is used by judicial writers to depict forgiving wives in a positive light. The response of the criminal justice system to the emotional dilemma faced by these women is to interpret their attitude of forgiveness towards the event and the defendant as a feature which makes the case less serious and the sentence shorter. 

2. Non-genuine victims

During a rape trial, women who are not able to construct themselves as ‘genuine’ victims are harshly treated by criminal courts. Women who had a previous relation with the accused or of a ‘notorious’ sexual past are usually seen as having lost the ‘victim’ status; the complainant in these cases is generally seen as a woman who ‘stepped out of line’ and provoked the attack. 

Non-genuine victims, even when the defendant is found guilty, will not receive the sympathy of the court. The seriousness of the event will probably be minimised, and the sentence length will either be shorter or will be reduced at appeal level.

2.1 The former or present partner

Due to time constraints, I will only illustrate one category of non-genuine rape victims, that of present or ex-partners. Many judges believe that a prior relationship between assailant and victim plays a crucial role in rape trials and appellate decisions, both in terms of the way defendant, complainant and event are represented, as well as in terms of sentence length. 

In the two following examples, two men who had raped their partners had their sentences reduced at appeal level because marital rape was described as less serious than stranger rape: 

· Six years’ imprisonment for the rape of his wife by an estranged husband reduced to five years.

· Held: the Court had recognised that a distinction might be drawn between cases of rape by a stranger and rape by a former husband or co-habitee. The offence was carefully committed in the complainant’s own home; the appellant had entered by stealth and cut the telephone wires. However, the sentence would be reduced to five years. [Case 21 – Robert C 1993 - Marital rape – 6 year sentence reduced to 5]

· Three years’ imprisonment for the rape of a wife by a husband, while the parties were still cohabiting and sharing a bed, reduced to 18 months.

· Held: sentencing for rape committed by a man on his wife or person with whom he had previously lived had been considered in Berry (1988) 10 Cr.App.R.(S.) 13, where it had been recognised that the previous settled relationship might make the offence less serious than it otherwise would have been. [Case 30 – Paul Richard M. 1994 - Marital rape during cohabitation – 3-year sentence reduced to 1 ½ years]

The belief that the existence of a previous relationship between assailant and victim makes the rape less traumatic is firmly held by the criminal justice system. However, evidence from research studies and surveys with abused women indicate the opposite. Rape by a familiar person may be more traumatic than by a stranger; marital rape victims report more long-term injuries than women raped by strangers. In addition, studies in America and in Canada indicate that women raped by partners are more at risk of being killed by them. Nevertheless, the criminal justice system considers these cases less serious than cases of rape by a stranger.

B. The appellant

Similarly to rape victims, rapists are also categorised by legal discourse into different types. From the analysis of the corpus, I observed that appellants were divided into 2 major types: stranger rapists and known rapists. The different categories used to define rapists have a direct impact on the way the accused is judged and sentenced. The judicial discourse on rape resorts to three naming patterns to represent (and label) the attacker in a rape case: negative naming; ‘psy’ naming; and sympathetic naming. These naming patterns indicate how attacker and event are seen by the criminal justice system, and also represent an attempt from the judicial writers to make sense of the phenomenon of sexual violence against women.

1. Stranger rapists 

1.1  The fiendish rapist

The first naming pattern used to refer to stranger rapists, negative naming, indicates that the event is considered serious and the attacker is seen as dangerous, criminal and alien to the group of ‘normal’ men. In the data, stranger rapists were not directly classified as ‘fiend’ or ‘monsters’. Nevertheless, they and their behaviour were negatively depicted through negative naming choices. 
In the following examples, the appellants are characterised as a ‘danger’ to society and to women, and thus are sentenced to long prison sentences (14 years to life): 

· Fourteen years’ imprisonment, passed as a longer than normal sentence under the Criminal Justice Act 1991, s.2(2)(b), upheld for rape.

· The appellant’s record of violent sexual crime was appalling and the present offences involved a combination of sex and violence. The appellant was a clear danger to the public ... 

· The appellant is aged 52 ... It is the appellant’s record of violent sexual crime that must give any court great concern.

· His record, therefore, shows in broad terms that in the space of 20 years the appellant had committed two offences of rape, three offences of buggery and one offence of attempted buggery, with a clear pattern of violence associated with those sexual offences. [Case 31 – Joseph Kennan 1995 - Rape of a young prostitute – 14-year-sentence upheld]

· A sentence of life imprisonment substituted for a sentence of eight years’ imprisonment in the case of a man convicted of rape committed at knife point who had been convicted of four similar offences on a previous occasion. 

· Held: The criteria for a discretionary life sentence had been laid down in Hodgson (1967) 52 Cr.App.R. 115 ... They were that the offence was grave enough to warrant a very long sentence; that the offender was shown to be of an unstable character and likely to commit further offences, and that if the further offences were committed, the consequences to the public would be very grave. There was no doubt that the first and the third of these criteria were satisfied; so far as the second was concerned, it was well established that there was no need for medical evidence to be led in order to establish that the offender was likely to commit further offences of the same kind ... Looking at the whole of the offender’s history, the Court had come to the conclusion that he constituted a danger to female members of the public and would remain so for an indefinite period. The Court would accordingly substitute a sentence of life imprisonment for the sentence of eight years’ imprisonment imposed for the rape. [Case 33 – Attorney-General’s Reference No. 25 of 1995 (Sylvester Semper) Stranger rape – 8 year sentence replaced by life imprisonment]

1.2 The deranged criminal

Another naming pattern used to refer to some stranger rapists was what I call ‘psy’-naming. Similarly to the use of negative naming devices, the choice of terms and explanations from the ‘psy’ discourses to refer to some stranger rapists also pictures them as dangerous men due to their severe psychological, psychiatric or drug problems. In the two examples I’m going to show you, the appellants were considered dangerous and sentenced to long terms of imprisonment because of their mental instability or drug problems:
· Twelve years’ imprisonment specified under the Criminal Justice Act 1991, s. 34 in conjunction with a sentence of life imprisonment imposed for repeated rapes of ill or mentally deficient women reduced to 10 years.

· Over a period of three years the appellant committed offences against five mentally deficient women, some of whom were resident in a hospital where the appellant had been employed for many years as a nursing assistant.

· The appellant is 51 ... The pre-sentence report indicated that he came from a family who were generally of dull or very dull intellect. He was sexually abused as a child. He was an unwanted child and eventually was made the subject of a care order on the grounds of neglect. [Case 29 – Michael Fox 1994 - Stranger rape – life imprisonment – period for parole reduced from 12 to 10 years]

· The appellant, aged 34 with a bad criminal record but with no convictions for sexual offences, repeatedly raped two women after threatening them with a knife, one at night in her home and the other five days later in an underground garage whence he had dragged her by the throat.

· On arrest he admitted the offences, adding that he had been drinking and taking drugs on both occasions. At his trial he pleaded guilty to the offences. Medical and psychiatric reports showed mental instability but no evidence that the appellant would benefit from psychiatric treatment. He was sentenced to concurrent terms of life imprisonment, the recorder remarking that his duty was not merely to punish and exert deterence [sic], but rather more importantly to ensure the protection of women.

· Held, ... in the light of the further evidence of mental instability contained in the psychiatric reports, the Court took the view that the sentence of life imprisonment by the recorder was correct. [Case 10 – Robert Dempster 1987 - Stranger rape – life imprisonment upheld]

The characterisation of most stranger rapists as ‘fiends’ or as ‘subnormal’ implies that they are outside the group of ‘normal’ men. This dichotomy (normal v abnormal men) serves to safeguard society, in the sense that it states that ‘real’, serious rape is committed by morally or psychologically deficient men who attack unknown, innocent women, whereas normal men don’t do that (and society is not to blame for the deranged or sociopathic behaviour of certain individuals).
3. The known rapist

3.1 The disturbed husband

The last naming option found in my data is sympathetic naming, used to refer to men who raped their partners. This naming pattern represents an attempt to treat the attacker with pity, and to explain and normalise his actions. As I just showed, when describing the behaviour of stranger rapists appeal judges usually attribute their actions to criminal tendencies or mental problems. 

They do not, however, follow the same pattern when judging men who raped former or present partners. In cases of marital rape, the judicial reasoning is that men who force their present or ex-partners to sex are not led by an uncontrollable sexuality or by criminal tendencies, they are led by a mixture of misplaced love, pain, stress and confusion. As such, they do not fit into the category of ‘real’, dangerous rapists.

Here is one example of a case where a man who had raped his wife is described with sympathy.

· The appellant had lived with the complainant for some years and later married her; they had two children. The relationship deteriorated and the appellant left the matrimonial home ... the appellant was seen by a psychiatrist who found him very depressed. On two occasions the appellant assaulted the complainant. 

· The appellant was 38 years of age and a man of exemplary character. He had been in the army and had received glowing reports from the army when he left.

· On August 31, the psychiatrist found the appellant to have been very depressed and weepy when recounting the problems he was having with his wife. He was described as “a very dependent kind of personality”. It appears he had depended heavily on his wife. The report says that he was diagnosed as suffering from a reactive depression with associated anxiety symptoms, secondary to his wife leaving him.

· As to the instant offence the [psychiatric] report was not definite in its terms. It was possible that he was still in a depressed state of mind when the incident occurred. When depressed, anxious people can act in an irrational way due to their confused state of mind. Human experience, we suppose, leads one to accept readily that people who are depressed may act in an irrational way..

· We are told he was on an emotional roller coaster .... 

· ... He was concerned because in his confused state he found it difficult to accept that sometimes the wife would apparently be ready to grant the access to the children which he desired and on other occasions she would not.

· It was therefore a sad situation and of course any sentencing judge is going to try to see what caused this change in this man’s behaviour ... The man had been gravely distressed both by the separation and the fact that his wife had a new man in her life but, he said, it was a grave offence and wholly unacceptable in any civilised society, and so it is.

· Held: courts are now far more aware of the sort of cruelty that can be inflicted by a man on his wife. The Court had come to the conclusion that some reduction in the sentence was appropriate, and would substitute a sentence of two years for the original sentence.  [Case 38 – Wayne B. 1996 - Marital rape – 2-1/2-year sentence reduced to 2]

In this case, the appellant’s character is described as ‘exemplary’ until two specific incidents changed it: the breakdown of his marriage and his wife’s infidelity. The wife’s behaviour is depicted as the source of the appellant’s troubles. Her behaviour towards her ex-husband is characterised as irrational and vindictive, which is presented as further explanation of why the appellant became depressed, confused and eventually aggressive towards her. The judicial writers use psychiatric discourse to frame the appellant’s behaviour in an understandable way. 

His behaviour is criticised and defined as ‘unacceptable’, but it is also explained as the result of depression, anxiety and confusion. The appeal judges express a great interest in retrieving the reasons for the appellant’s behaviour, which leads to the construction of his wife as the one responsible for his depression, anxiety and aggression. 

III. Concluding remarks

The judicial discourse on rape analysed in this work is rather contradictory. On the one hand, it sometimes presents traces of cultural and social changes. On the other hand, this same discourse also presented many traces of myths and stereotypes about gender and sexuality, and frequently built a contradictory picture of the official legal attitude towards acts of sexual violence against women.

At the same time that it condemns acts of violence against women, the official rhetoric of appeal sentences on rape cases embraces, incorporates and reinforces an ideology of gender bias and sexual discrimination, as well as a structure of surveillance, discipline and control of female sexuality. RADs in rape cases are critical of the stranger rape, but much less so of acquaintance rape or marital rape. The values they stand for are virginity, a woman’s good name, the nuclear family, marriage, the sanctity of the home, rather than the sexual rights and liberties of the modern woman. As all kinds of women get raped, not only young virgins or old grandmothers, many women who do not fit into the prototype of the ‘genuine’ victim find themselves unprotected by the law, and many assailants end up with mild forms of punishment, or not being punished at all. The conclusion is that the treatment given to both attacker and victim in a rape trial, and the sentences awarded after these trials, will depend to a great extent on the discoursal categorisation of the event, the assailant and the victim. The way different abusive men were described by the RADs analysed here, and the impact these descriptions and categorisations had on their sentences, is a good indicator of the role played by the discourse of judges on the way rape victims and rapists are treated by the criminal justice system.

The final picture constructed by the categorisation systems used by judicial discourse is that serious rape is stranger rape, that women of ‘good’ sexual character are ‘true’ victims, and that rape is the result of criminal tendencies or mental problems (in the case of stranger rapists), or of desperation caused by the breakdown of the relationship (in the case of marital rapists). This rather flat picture depicts rape as an isolated crime motivated by an uncontrolled sexual drive or emotional despair, disconnected from social issues such as gender violence, domestic violence, gender asymmetry and the high level of social tolerance to the problem of violence against women.
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